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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[LR-264-811 

Income  Tax;  Definition  of  Term 
“Issue";  of  Proposed  Rulemaking 

agency:  Internal  Revenue  Service,- 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
definition  of  the  term  “issue"  for 
purposes  of  section  103(b]  of  the  Internal 
Revenue  Code.  The  regulations  reflect 
the  position  announced  by  the  Internal 
Revenue  Service  in  Revenue  Ruling  BI¬ 
ZIS.  These  regulations  would  provide 
guidance  to  purchasers  of  industrial 
development  bonds  and  persons 
connected  with  industrial  development 
bond  Rnancings. 

dates:  Written  comments  must  be 
delivered  or  mailed  by  December  7, 

1981.  The  regulations  are  proposed  to  be 
effective  for  obligations  sold  after 
August  23, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  T.  Flanagan  of  the  Legislation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington,  D.C.  20224  (Attention: 
CC:LR:T)  (202-566-3294). 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  103(b)  provides  that  gross 
income  generally  includes  interest  on 
industrial  development  bonds.  An 
industrial  development  bond  is  an 
obligation  which  is  issued  as  part  of  an 
issue  all  or  a  major  portion  of  the 
proceeds  of  which  are  to  be  used 
directly  or  indirectly  in  the  trade  or 
business  of  a  person  who  is  not  an 
exempt  person  and  the  payment  of 
principal  or  interest  on  which  in  whole 
or  in  major  part  is  secured  by  property 
used  in  a  trade  or  business  or  by 
payments  in  respect  to  such  property. 

There  are  several  exceptions  to  the 
general  rule.  Section  103(b)(4)  provides 
an  exemption  for  obligations 
substantially  all  of  the  proceeds  of 
which  are  \o  be  used  to  provide  certain 
exempt  activities.  Section  103(b)(5) 
provides  a  similar  exemption  for 
obligations  substantially  all  of  the 
proceeds  of  which  are  to  be  used  to 
provide  industrial  parks. 

Section  103(b)(6)  provides  another 
exemption  for  certain  small  issues  the 
face  amount  of  which  does  not  exceed 
$1,000,000  or,  in  limited  circumstances. 


$10,000,000.  In  applying  these  statutory 
limits  an  issue  of  less  than  $1,000,000  is 
nonetheless  not  entitled  to  the 
exemption  under  section  103(b)(6)  if  the 
amount  exceeds  $1,000,000  when 
combined  with  the  amount  of  all  prior 
issues  of  bonds  issued  under  section 
103(b)(6)  for  the  benefit  of  the  same 
entity  and  for  facilities  in  the  political 
jurisdiction  [i.e.,  the  same  municipality 
or  county).  Section  103(b)(6)  also 
provides  that,  if  an  issuer  makes  the 
necessary  election,  the  limit  for  an 
exempt  small  issue  of  industrial  . 
development  bonds  is  increased  fi'om 
$1,000,000  to  $10,000,000.  In  such  case, 
however,  certain  other  amounts  must  be 
aggregated  with  the  issue  of  obligations 
in  question  for  purposes  of  determining 
whether  the  $10,000,000  limitation  has 
been  exceeded. 

Explanation  of  Provisions 

The  proposed  regulations  would 
supersede  Revenue  Ruling  81-216  which 
revoked  Rev.  Ruls.  78-159,  77-55  and  74- 
380  which  deal  with  the  application  of 
section  103(b)  to  multiple  lots  of 
obligations,  llie  regulations  follow  the 
positioii  provided  in  Rev.  Rul.  81-216. 

The  regulations  would  provide  rules 
to  determine  whether  multiple  lots  of  * 
obligations  are  part  of  the  same  issue. 
This  is  of  particular  significance  in 
determining  whether  such  issue,  in 
conjunction  with  prior  issues,  exceeds 
the  $1,000,000  or  $10,000,000  limitation. 
The  determination  is  based  on  whether 
the  obligations  (1)  are  sold  at 
substantially  the  same  time,  (2)  are  sold 
under  a  common  plan  of  marketing,  (3) 
are  sold  at  substantially  the  same  rate  of 
interest,  and  (4)  a  common  or  pooled 
security  wall  be  used  oravailable  to  pay 
debt  service  for  such  obligations. 
However,  additional  facts  also  may  be 
considered.  Illustrations  of  conunon  or 
pooled  security  arrangements  are 
provided. 

The  proposed  regulations  would 
generally  apply  to  obligations  sold  after 
August  23, 1981.  However,  there  is  an 
exception  for  issuers  that  obtain  a  ruling 
to  the  effect  that  there  has  been  a 
significant  financial  commitment  by 
August  23, 1981,  to  proceed  wdth  the 
issue,  and  that  such  commitment  was 
based  on  the  revoked  revenue  rulings. 
This  exception  provides  the  same  relief 
as  would  be  provided  under  section 
7805(b)  with  respect  to  pending 
issuances  which  are  adversely  affected 
by  Rev.  Rul.  81-216  or  this  regulation.^ 

Evaluation  of  the  effectiveness  of 
these  regulations  will  be  based  on 
comments  received  from  offices  within 
the  Treasury  and  the  Internal  Revenue 
Service,  other  governmental  agencies, 
and  the  public.  These  regulations  will 


not  impose  substantial  new  reporting  or 
recordkeeping  requirements. 

Drafting  Information 

The  principal  author  of  these 
proposed  relations  is  Harold  T. 
Flanagan  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  However,  personnel  fi-om  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

Regulatory  Flexibility  Act 

Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comment,  the  Internal  Revenue 
Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  wrritten  comments  that  are 
submitted  (preferably  six  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  on  November  12, 
1981  as  announced  by  a  Notice  of  Public 
Hearing  on  Proposed  Regulations  also 
published  in  Part  II  of  this  issue  of  the 
Federal  Register. 

Adoption  of  Amendments  to  the 
Regulations  * 

PART  I— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

The  proposed  amendments  to  26  CFR 
Part  1  read  as  follows: 

Paragraph  1.  Paragraph  (b)  of  §  1.103- 
7  is  amended  by  adffing  a  new 
subparagraph  (6),  and  paragraph  (c)  is 
amended  by  adding  new  examples  (16), 
(17)  and  (18).  These  new  provisions  read 
as  follows: 

§  1.103-7  Industrial  development  tmnds. 
***** 

(b)  Industrial  development 
bonds.  *  *  * 

(6)  Issue,  (i)  For  purposes  of  section 
103(b),  obligations  are  part  of  the  same 
issue  if — 

(A)  The  obligations  are  sold  at 
substantially  the  same  time, 

(B)  The  obligations  are  sold  pursuant 
to  a  common  plan  of  marketing. 
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(C)  The  obligations  are  sold  at 
substantially  the  same  rate  of  interest, 
and 

(D)  A  common  or  pooled  security  will 
be  used  or  available  to  pay  debt  service 
for  such  obligations. 

Additional  facts  and  circumstances  may 
further  evidence  whether  or  not  such 
obligations  are  part  of  the  same  issue.  A 
common  plan  of  marketing  may  exist 
where  obligations  are  sold  under  the 
same  indenture  or  official  statement  or 
when  the  purchase  of  one  obligation  is 
conditioned  on  the  purchase  of  another 
obligation  by  the  same  holder  or  group 
of  holders.  Security  for  obligations  is 
common  or  pooled  if  the  same  funds  are 
available  to,  or  the  same  person  may, 
pay  debt  service  on  such  obligations,  or 
when  such  obligations  are  guaranteed 
by  the  same  person  (including  the 
United  States  of  America  or  an  agency 
or  instrumentality  thereof)  or  pledge  of 
same  assets. , 

(ii)  The  provisions  of  paragraph 
(b](6)(D](i)  of  this  section  apply  to 
obligations  sold  after  August  23, 1981, 
unless  the  issuer  demonstrates  to  the 
satisfaction  of  the  Commissioner  that  on 
August  23, 1981,  there  was  a  significant 
financial  commitment  to  issue  the 
obligations  and  that  such  commitment 
was  made  in  reliance  on  prior  rulings  by 
the  Commissioner. 

*  it  ♦  *  -  * 

[c]  Examples.  *  *  * 

Example  (16).  On  January  15, 1982,  State  A 
sells  25  lots  of  9-percent  term  bonds  imder 
separate  indentures.  Proceeds  horn  the  sale 
of  each  lot  will  be  loaned  to  25  corporations 
to  construct  manufacturing  facilities.  Each  lot 
will  be  secured  by  the  note  of  the  corporation 
which  received  the  proceeds  from  that  lot 
and  a  mortgage  on  the  facility.  Payments  on 
each  note  will  be  kept  separate  and  used  to 
pay  principal  and  interest  on  bonds  which 
are  part  of  that  lot.  Payment  of  the  principal 
and  interest  on  such  bonds  also  is  secured  by 
the  full  faith  and  credit  of  A.  The  bonds  are 
sold  pursuant  to  a  common  plan  of  marketing, 
are  sold  on  the  same  date,  have  the  same 
interest  rate,  and  are  secured  by  the 
guarantee  of  A.  Therefore,  alt  25  lots  are 
part  of  the  same  issue  for  purposes  of 
section  103(b). 

Example  (17).  On  October  1, 1981, 
industrial  development  authorities  B,  C,  and 
D,  political  subdivisions  of  State  E,  each  sell 
9-percent  bonds  under  separate  indentures. 
The  propeeds  of  each  lot  will  be  used  to 
finance  three  different  facilities  to  be  owned 
by  Corporation  Y  and  to  be  located  in  the 
jurisdictions  of  B,  C  and  D  respectively. 
Repayment  of  the  bonds  is  guaranteed  by  Y 
although  repayment  of  the  debt  service  for 
each  lot  will  be  from  the  revenues  from  the 
corresponding  facility.  The  bonds  are  sold 
pursuant  to  a  common  plan  of  marketing,  are 
sold  on  the  same  date,  have  the  same  interest 
rate,  and  are  guaranteed  by  Y.  Therefore,  the 
bonds  are  part  of  the  same  issue  for  purposes 
of  section  103(b). 


Example  (18).  On  November  15, 1982,  State 
G  sells  5  lots  of  10  percent  revenue  bonds 
each  under  a  separate  indenture  but  the  same 
official  statement.  Proceeds  from  the  sale  of 
each  lot  will  be  used  to  provide  industrial 
facilities  for  various  unrelated  corporations, 
in  accordance  with  G's  program  of 
encoiu'aging  the  development  of  small 
businesses  in  the  State.  Each  separate  lot  is 
secured  solely  by  a  mortgage  on  the 
industrial  facility  which  has  been  provided 
by  the  proceeds  of  such  lot  and  the  note  of 
the  user  corporation.  All  the  lots  are  sold 
pmsuant  to  one  contract  and  are  intended  to 
be  sold  to  Trust  X  which,  in  timii  will  issue 
trust  participation  certificates  to  individuals, 
giving  each  holder  an  undivided  interest  in 
the  corpus  of  the  trust.  Although  the 
creditworthiness  of  c.ich  lot  of  obligations 
will  not  be  uniform,  each  of  the  lots  will  be 
sold  at  a  uniform  interest  rate.  Since  the 
bonds  are  sold  pursuant  to  a  common  plan  of 
marketing,  are  sold  on  the  same  date,  have 
the  same  interest  rate,  and  have  pooled 
security,  the  bonds  are  part  of  the  same 
issue  for  purposes  of  section  103(b). 

Par.  2.  The  second  sentence  of 
paragraph  (a)  of  §  1.103-10  is  revised  to 
read  as  follows: 

§  1.103-10  Exemption  for  certain  email 
issues  of  Industrial  development  bonds. 

(a)  In  general.  *  *  *  If  an  issue  (as 
defined  in  §  1.103-7(b)(6))  is  an  exempt 
small  issue  or  an  exempt  small 
refunding  issue,  then  imder  the 
requirements  of  section  103(b)(6)  and 
this  section  the  interest  paid  on  the  debt 
obligations  is  not  includable  in  gross 
income,  and  the  obligations  are  treated 
as  obligations  described  in  section 
103(a)(1)  and  §1.103-1  of  this  part, 
even  though  such  obligations  are  industrial 
development  bonds  as  defined  in 
section  103-(b)(2)  and  §1.103-7 

of  this  part.  *  *  * 

*  «  *  *  ★ 

Roscoe  L.  Egger,  Jr., 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  81-29307  Filed  10-5-81;  4:40  pm) 
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26  CFR  Part  1 

[LR-264-81] 

Income  Tax;  Definition  of  Term 
“Issue”;  Public  Hearing  on  Proposed 
Regulations 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  definition  of 
the  term  “issue”  for  purposes  of  section 
103(b)  of  the  Internal  Revenue  Code  of 
1954. 


DATES:  The  public  hearing  will  be  held 
on  November  12, 1981,  beginning  at  10:00 
a.m.  Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  October  29, 1981. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 

NW.,  Washington,  D.C.  The  outlines 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue,  Attn: 
CC:LR:T  (LR-264-81),  Washington,  D.C. 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Hayden  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW,  Washington, 
D.C.  20224,  202-566-3935,  not  a  toll-free 
call. 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  heauring  is  proposed 
regiilations  imder  section  103(b)  of  the 
Internal  Revenue  Code  of  1954.  The 
proposed  regulation  appears  also  in  Part 
n  of  this  issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rides"  (26 
CFR  Part  601)  shall  be  waived  with 
respect  to  this  particular  hearing. 

Persons  who  wish  to  speak  at  the  public 
hearing  need  only  to  submit  an  outline 
of  their  oral  comments  to  be  presented 
at  the  public  hearing  and  the  time  they 
wish  to  devote  to  each  subject  by 
October  29, 1981.  Each  speaker  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  time  consumed 
by  questions  fi'om  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  imitl  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  for  improving  government 
regulations  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

David  E.  Dickinson, 

Director,  Legislation  and  Regulations 
Division. 

(FR  Doc  81-29308  Filed  10-7-81: 4:40  pm) 
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